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Jii: 


Emory O. SnclJ, Jr., was tried and convicted of murder in the first degree. After plenary 

review pursuant lo 0. L. c. 278, § 33E, tlie court affirmed Ills conviction and the denta] of hLs 

first inotioti for a new trial. Sec Commonwealih v. Snell, 428 Mass. 766 (1999). T’hercaftcr, 

Snell filed multiple motions in the Superior Court seeking postconviction relief. In 2017, he 
, . - illi- :llr 

I fikd his third nLOjtidiiiSi fiar ft new trial and, citing Mass. R. Grim. P. 30 (c) (4), moved for 

tliSMi'yery of the personnel file of a medical examiner, William Zane, M.D.,' who was formerly 

-ai’. f 

employed by the Office of the Chief Medical Exaniiner. After a liearing, the Superior Court 

The 

Cotnmonweallh tiled a petition pursuant to G. L, c. 211, § .3, seeking review of and relief from 



disfflpvcry of other dncuiueiJls associated with the Office nf Chief Medical 
I's petitior, d<ics not mjike a specific argument concerning that 


MM. 





























































































































































































































































































































































































































































































































the "order of disolosurc of the personnel It contends that the Information was outside the 
of the diotruiiiii attoniey, and includes potentially privil^ed infonnation that 
pra^edUtfia. 



211, 


alteiiteidntewmedy, specifically^ a gatekeeper petition under G.L.c.27S,§ 3 3E. It is well 
established that» after the court's rescript in a capital case, the gatekeeper provision applies when 
either the Conrmonv^'calth or the defendant seeks review of a ruling on a po^oonvlction motion. 
“11 See, e.g., Commonwealth v. Gilbert. 447 Mass. 161,164-165 (2006); Commonwealth v, Francis. 
411 lijlassi .579p 580 (1992)« 'Tliiail||^ expressly prohibits an appeal ftom 'any inq|f||| 




is court delexiillii 


:fill|i|l iiifoe'lMpeior Gdorti 

“'ilrtd authorizes the appeal. G. Lc. 278, §3!3R. See Commonwealth v. Davis. 410 Maas. 680 
>9. J (1991) (gatekeeper requirement applied to denial of motion for costs). The ooiiit's extraordinary 
power of superintendence under G. L. c. 211, § 3, does not provide an alternative or substitute 


remedial route. Sec, c.g., Allen v. Com monwealth. 446 Mass. 1008,1008 (2006), quoting T.vkus 

4 illi , 

h.432Mass.l||i0r:i^ {2m% 



considerations relevant to such an appeal. Without deciding the point, because llie delendant 

lass. R. Crim. P. 30 (c) (4), and the matciiaLs 


■is 



* (li tt sJinglo sentence In its supplemcntHl mcnuimndum, the Dnumonweallli asks to amend its 
peiftion Q. L. c. 211, § 3, teqnesting for the first time that the petition he onnaiebred as a 




























































































































































































































































































































































































































































































































































requested include lecoids of e tiiiid party, the parties may wish to consider whether (in addition 



to MillaQdiiig the requiremeiits of Mass. R. Ctim. P. 30) such lecoids mqy be obtained without a 
Judicial order auihotizii^g the issuiuiDe of a summons, see Mass;. R..Crim. P. 17 (a) (2), and i ’ ^ 


. Soe^ 


lit 

CooMnonwealfli v. Odgren. 455 Mass. 171,182 & 11.21 (2009) (referencing use of M. R. Crinf 

'ill 

P. 17 to obtain evidence for use in post-trial proceedings); Commonwealth v. Tottcsl 479 Mass 
641 (2018) (outlining Lammon-Dwyer - protocol), and cases cited. See also United Slates v. 
Winner . 641 F.3d 825 (lOlh Cir. 1981) (while Fed. R. Crbti. P. 17 subpoenas generally used 
pretrial, "w-c soc no reason why their use should not be available for post-trial motions and 
iicntendng'’); 2 C.A. Wright, A.D, f,ielpoId, PJ, Henning, & .5.N, Welling, Fed. Plac. & Proj 

I :l ,;, ijjp' , ’'ijilji 

Crim. § 272 (4th ed. 2018), ertihe IHjUnnear. supra . They mifliy also wish to consider wbeihef :" 






further prix^edings in the Superior Court are wairanted. 

ORDER 

It is ORDERED that the Commonwealth’s petition, putsuanl to G. L. c. 211, § 3, is 
denied. The Commonwealth is granted leave to file a gatekeeper petition, pursuant to G. L 
c. 278, § 33E. This court's order, dated July 16,2018, slaying the Superior Court's order 



continue for a period of (hiity liidlditkina] days. During that period, the parties may pursue'any| 
further pmceedings in the Superior Court or this court, as they d 






sary or appropriate 
T \ 























































































































































































































































































































































































































































































































































































































